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ESTATE PLANNING:
AN INTRODUCTION

By definition, estate planning is a process 
designed to help you manage and preserve 
your assets while you are alive, and to conserve 
and control their distribution after your death 
according to your goals and objectives. But 
what estate planning means to you specifically 
depends on who you are. Your age, health, 
wealth, lifestyle, life stage, goals, and many 
other factors determine your particular estate 
planning needs. For example, you may have 
a small estate and may be concerned only 
that certain people receive particular things. 
A simple will is probably all you’ll need. Or, 
you may have a large estate and minimizing 
any potential estate tax impact is your 
foremost goal. Here, you’ll need to use more 
sophisticated techniques in your estate plan, 
such as a trust.

To help you understand what estate planning 
means to you, the following sections address 
some estate planning needs that are common 
among some very broad groups of individuals. 
Think of these suggestions as simply a point in 
the right direction, and then seek professional 
advice to implement the right plan for you.
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Unmarried Couples

You’ve committed to a life partner but 
aren’t legally married. For you, a will is 
essential if you want your property to pass 
to your partner at your death. Without a 
will, state law directs that only your closest 
relatives will inherit your property, and 
your partner may get nothing. If you share 
certain property, such as a house or car, you 
may consider owning the property as joint 
tenants with rights of survivorship. That 
way, when one of you dies, the jointly held 
property will pass to the surviving partner 
automatically.

Married Couples

For many years, married couples had to 
do careful estate planning, such as the 
creation of a credit shelter trust, in order 
to take advantage of their combined federal 
estate tax exclusions. For decedents dying 
in 2011 and later years, the executor of a 
deceased spouse’s estate can transfer any 
unused estate tax exclusion amount to the 
surviving spouse without such planning.

You may be inclined to rely on these 
portability rules for estate tax avoidance, 
using outright bequests to your spouse 
instead of traditional trust planning. 

Over 18

Since incapacity can strike anyone at 
anytime, all adults over 18 should consider 
having:

• A durable power of attorney:
  This document lets you name someone to 

manage your property for you in case you 
become incapacitated and cannot do so.

• An advance medical directive:
  The three main types of advance medical 

directives are (1) a living will, (2) a durable 
power of attorney for health care (also 
known as a health-care proxy), and (3) a 
Do Not Resuscitate order. Be aware that 
not all states allow each kind of medical 
directive, so make sure you execute one 
that will be effective for you.

Young and Single

If you’re young and single, you may not 
need much estate planning. But if you have 
some material possessions, you should at 
least write a will. If you don’t, the wealth 
you leave behind if you die will likely go 
to your parents, and that might not be 
what you would want. A will lets you leave 
your possessions to anyone you choose 
(e.g., your significant other, siblings, other 
relatives, or favorite charity).
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Married with Children

If you’re married and have children, you and 
your spouse should each have your own 
will. For you, wills are vital because you can 
name a guardian for your minor children in 
case both of you die simultaneously. If you 
fail to name a guardian in your will, a court 
may appoint someone you might not have 
chosen. Furthermore, without a will, some 
states dictate that at your death some of 
your property goes to your children and 
not to your spouse. If minor children inherit 
directly, the surviving parent will need court 
permission to manage the money for them.
You may also want to consult an attorney 
about establishing a trust to manage your 
children’s assets in the event that both you 
and your spouse die at the same time.

You may also need life insurance. Your 
surviving spouse may not be able to support 
the family on his or her own and may need 
to replace your earnings to maintain the 
family.

However, portability should not be relied 
upon solely for utilization of the first to die’s 
estate tax exclusion, and a credit shelter 
trust created at the first spouse’s death may 
still be advantageous for several reasons:

• Portability may be lost if the surviving 
spouse remarries and is later widowed 
again

• The trust can protect any appreciation 
of assets from estate tax at the second 
spouse’s death

• The trust can provide protection of assets 
from the reach of the surviving spouse’s 
creditors

• Portability does not apply to the 
generation-skipping transfer (GST) tax, so 
the trust may be needed to fully leverage 
the GST exemptions of both spouses

Married couples where one spouse is not a 
U.S. citizen have special planning concerns. 
The marital deduction is not allowed if the 
recipient spouse is a non-citizen spouse 
(but a $157,000 annual exclusion, for 2020, 
is allowed). If certain requirements are met, 
however, a transfer to a qualified domestic 
trust (QDOT) will qualify for the marital 
deduction.
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is imposed on transfers of wealth made 
to grandchildren (and lower generations). 
For 2020, the GST tax exemption is also 
$11,580,000, and the top tax rate is 40 
percent.

Note: The Tax Cuts and Jobs Act, signed into 
law in December 2017, doubled the gift and 
estate tax basic exclusion amount and the 
GST tax exemption to about $11,580,000 in 
2020. After 2025, they are scheduled to revert 
to their pre-2018 levels and be cut by about 
one-half.

Whether your estate will be subject to state 
death taxes depends on the size of your 
estate and the tax laws in effect in the state 
in which you are domiciled.

Elderly or Ill

If you’re elderly or ill, you’ll want to write a 
will or update your existing one, consider 
a revocable living trust, and make sure you 
have a durable power of attorney and a 
health-care directive. Talk with your family 
about your wishes, and make sure they 
have copies of your important papers or 
know where to locate them.

Comfortable and Looking Forward 
to Retirement

If you’re in your 30s, you may be feeling 
comfortable. You’ve accumulated some 
wealth and you’re thinking about retirement. 
Here’s where estate planning overlaps with 
retirement planning. It’s just as important 
to plan to care for yourself during your 
retirement as it is to plan to provide for 
your beneficiaries after your death. You 
should keep in mind that even though 
Social Security may be around when you 
retire, those benefits alone may not provide 
enough income for your retirement years. 
Consider saving some of your accumulated 
wealth using other retirement and deferred 
vehicles, such as an individual retirement 
account (IRA).

Wealthy and Worried

Depending on the size of your estate, you 
may need to be concerned about estate 
taxes.

For 2020, about $11,580,000 is effectively 
excluded from the federal gift and estate 
tax. Estates over that amount may be 
subject to the tax at a top rate of 40 percent.
Similarly, there is another tax, called the 
generation-skipping transfer (GST) tax, that 
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WILLS:
THE CORNERSTONE OF YOUR ESTATE PLAN

If you care about what happens to your 
money, home, and other property after you 
die, you need to do some estate planning. 
There are many tools you can use to 
achieve your estate planning goals, but a 
will is probably the most vital. Even if you’re 
young or your estate is modest, you should 
always have a legally valid and up-to-date 

will. This is especially important if you have 
minor children because, in many states, 
your will is the only legal way you can name 
a guardian for them. Although a will doesn’t 
have to be drafted by an attorney to be valid, 
seeking an attorney’s help can ensure that 
your will accomplishes what you intend.
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Wills Avoid Intestacy

Probably the greatest advantage of a will 
is that it allows you to avoid intestacy. 
That is, with a will you get to choose who 
will get your property, rather than leave it 
up to state law. State intestate succession 
laws, in effect, provide a will for you if 
you die without one. This “intestate’s 
will” distributes your property, in general 
terms, to your closest blood relatives in 
proportions dictated by law. However, the 
state’s distribution may not be what you 
would have wanted. Intestacy also has 
other disadvantages, which include the 
possibility that your estate will owe more 
taxes than it would if you had created a 
valid will.

Wills Distribute Property According 
to your Wishes

Wills allow you to leave bequests (gifts) 
to anyone you want. You can leave your 
property to a surviving spouse, a child, other 
relatives, friends, a trust a charity, or anyone 
you choose. There are some limits, however, 
on how you can distribute property using 
a will. For instance, your spouse may have 
certain rights with respect to your property, 
regardless of the provisions of your will.

Gifts through your will take the form of 
specific bequests (e.g., an heirloom, jewelry, 
furniture, or cash), general bequests (e.g., a 
percentage of your property), or a residuary 
bequest of what’s left after your other gifts.

Wills Allow you to Nominate a 
Guardian for your Minor Children

In many states, a will is your only means 
of stating who you want to act as legal 
guardian for your minor children if you die. 
You can name a personal guardian, who 
takes personal custody of the children, 
and a property guardian, who manages 
the children’s assets. This can be the same 
person or different people. The probate 
court has final approval, but courts will 
usually approve your choice of guardian 
unless there are compelling reasons not to.

Wills Allow you to Nominate an 
Executor (Personal Representative)

A will allows you to designate a person 
as your executor to act as your legal 
representative after your death. An executor 
carries out many estate settlement tasks, 
including locating your will, collecting your 
assets, paying legitimate creditor claims, 
paying any taxes owed by your estate, and 
distributing any remaining assets to your 
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beneficiaries. Like naming a guardian, the 
probate court has final approval but will 
usually approve whomever you nominate.

Wills Specify How to Pay Estate 
Taxes and Other Expenses

The way in which estate taxes and other 
expenses are divided among your heirs is 
generally determined by state law unless 
you direct otherwise in your will. To ensure 
that the specific bequests you make to your 
beneficiaries are not reduced by taxes and 
other expenses, you can provide in your 
will that these costs be paid from your 
residuary estate. Or, you can specify which 
assets should be used or sold to pay these 
costs.

Wills can Create a Testamentary 
Trust

You can create a trust in your will, known 
as a testamentary trust, that comes into 
being when your will is probated. Your will 
sets out the terms of the trust, such as 
who the trustee is, who the beneficiaries 
are, how the trust is funded, how the 
distributions should be made, and when 
the trust terminates. This can be especially 
important if you have a spouse or minor 

children who are unable to manage assets 
or property themselves.

Wills can Fund a Living Trust

A living trust is a trust that you create 
during your lifetime. If you have a living 
trust, your will can transfer any assets that 
were not transferred to the trust while you 
were alive. This is known as a pourover will 
because the will “pours over” your estate to 
your living trust.

Wills can Help Minimize Taxes

Your will gives you the chance to minimize 
taxes and other costs. For instance, if you 
draft a will that leaves your entire estate 
to your U.S. citizen spouse, none of your 
property will be taxable when you die 
(if your spouse survives you) because it 
is fully deductible under the unlimited 
marital deduction. However, if your estate 
is distributed according to intestacy rules, 
a portion of the property may be subject to 
estate taxes if it is distributed to heirs other 
than your U.S. citizen spouse.
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Assets Disposed of Through a Will are 
Subject to Probate

Probate is the court-supervised process of 
administering and proving a will. Probate 
can be expensive and time consuming, and 
probate records are available to the public. 
Several factors can affect the length of 
probate including the size and complexity 
of the estate, challenges to the will or its 
provisions, creditor claims against the 
estate, state probate laws, the state court 
system, and tax issues. Owning property in 
more than one state can result in multiple 
probate proceedings. This is known as 
ancillary probate. Generally, real estate is 
probated in the state in which it is located, 
and personal property is probated in the 
state in which you are domiciled (i.e., reside) 
at the time of your death.

Will Provisions can be Challenged in 
Court

Although it doesn’t happen often, the 
validity of your will can be challenged, 
usually by an unhappy beneficiary or a 
disinherited heir. Some common claims 
include:

• You lacked testamentary capacity when 
you signed the will

• You were unduly influenced by another 
individual when you drew up the will

• The will was forged or was otherwise 
improperly executed

• The will was revoked
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Whether you’re seeking to manage your 
own assets, control how your assets are 
distributed after your death, or plan for 
incapacity, trusts can help you accomplish 
your estate planning goals. Their power 
is in their versatility--many types of 

trusts exist, each designed for a specific 
purpose. Although trust law is complex and 
establishing a trust requires the services 
of an experienced attorney, mastering the 
basics isn’t hard.

TRUST BASICS
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What is a Trust?

A trust is a legal entity that holds assets 
for the benefit of another. Basically, it’s like 
a container that holds money or property 
for somebody else. You can put practically 
any kind of asset into a trust including 
cash, stocks, bonds, insurance policies, 
real estate, and artwork. The assets you 
choose to put in a trust depend largely on 
your goals. For example, if you want the 
trust to generate income, you may want to 
put income-producing securities, such as 
bonds, in your trust. Or, if you want your 
trust to create a pool of cash that may be 
accessible to pay any estate taxes due at 
your death or to provide for your family, 
you might want to fund your trust with a life 
insurance policy.

When you create and fund a trust, you 
are known as the grantor (or sometimes 
the settlor or trustor). The grantor names 
people, known as beneficiaries, who will 
benefit from the trust. Beneficiaries are 
usually your family and loved ones but can 
be anyone, even a charity. Beneficiaries may 
receive income from the trust or may have 
access to the principal of the trust either 
during your lifetime or after you die. The 
trustee is responsible for administering the 
trust, managing the assets, and distributing 

income and/or principal according to 
the terms of the trust. Depending on the 
purpose of the trust, you can name yourself, 
another person, or an institution, such as a 
bank, to be the trustee. You can even name 
more than one trustee if you like.

Why Create a Trust?

Since trusts can be used for many purposes, 
they are popular estate planning tools. 
Trusts are often used to:

• Minimize estate taxes

• Shield assets from potential creditors

• Avoid the expense and delay of probating 
your will

• Preserve assets for your children until 
they are grown (in case you should die 
while they are still minors)

• Create a pool of investments that can 
be managed by professional money 
managers

• Set up a fund for your own support in the 
event of incapacity

• Shift part of your income tax burden to 
beneficiaries in lower tax brackets

• Provide benefits for charity



14

A Wealth of Service.®

The type of trust used, and the mechanics 
of its creation, will differ depending on 
what you are trying to accomplish. In fact, 
you may need more than one type of trust 
to accomplish all of your goals. And since 
some of the following disadvantages may 
affect you, discuss the pros and cons of 
setting up any trust with your attorney and 
financial professional before you proceed:

• A trust can be expensive to set up and 
maintain--trustee fees, professional fees, 
and filing fees must be paid.

• Depending on the type of trust you 
choose, you may give up some control 
over the assets in the trust.

• Maintaining the trust and complying with 
recording and notice requirements can 
take up considerable time.

• Income generated by trust assets and not 
distributed to trust beneficiaries may be 
taxed at a higher income tax rate than 
your individual rate.

The Duties of the Trustee

The trustee of the trust is a fiduciary, 
someone who owes a special duty of 
loyalty to the beneficiaries. The trustee 
must act in the best interests of the 
beneficiaries at all times. For example, 
the trustee must preserve, protect, and 

invest the trust assets for the benefit of the 
beneficiaries. The trustee must also keep 
complete and accurate records, exercise 
reasonable care and skill when managing 
the trust, prudently invest the trust assets, 
and avoid mixing trust assets with any 
other assets, especially his or her own. 
A trustee lacking specialized knowledge 
can hire professionals such as attorneys, 
accountants, brokers, and bankers if it 
is wise to do so. However, the trustee 
can’t merely delegate responsibilities to 
someone else.

Although many of the trustee’s duties are 
established by state law, others are defined 
by the trust document. If you are the trust 
grantor, you can help determine some of 
these duties when you set up the trust.

Living (Revocable) Trust

A living trust is a special type of trust. It’s 
a legal entity that you create while you’re 
alive to own property such as your house, 
a boat, or investments. Property that 
passes through a living trust is not subject 
to probate--it doesn’t get treated like the 
property in your will. This means that the 
transfer of property through a living trust 
is not held up while the probate process 
is pending (sometimes up to two years or 
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more). Instead, the trustee will transfer the 
assets to the beneficiaries according to your 
instructions. The transfer can be immediate, 
or if you want to delay the transfer, you can 
direct that the trustee hold the assets until 
some specific time, such as the marriage 
of the beneficiary or the attainment of a 
certain age.

Living trusts are attractive because they 
are revocable. You maintain control--you 
can change the trust or even dissolve it for 
as long as you live. Living trusts are also 
private. Unlike a will, a living trust is not 
part of the public record. No one can review 
details of the trust documents unless you 
allow it.

Living trusts can also be used to help you 
protect and manage your assets if you 
become incapacitated. If you can no longer 
handle your own affairs, your trustee (or a 
successor trustee) steps in and manages 
your property. Your trustee has a duty to 
administer the trust according to its terms 
and must always act with your best interests 
in mind. In the absence of a trust, a court 
could appoint a guardian to manage your 
property.

Despite these benefits, living trusts have 
some drawbacks. Assets in a living trust are 

not protected from creditors and you are 
subject to income taxes on income earned 
by the trust. In addition, you cannot avoid 
estate taxes using a living trust.

Irrevocable Trusts

Unlike a living trust, an irrevocable trust 
can’t be changed or dissolved once it has 
been created. You generally can’t remove 
assets, change beneficiaries, or rewrite any 
of the terms of the trust. Still, an irrevocable 
trust is a valuable estate planning tool. First, 
you transfer assets into the trust--assets 
you don’t mind losing control over. You may 
have to pay gift taxes on the value of the 
property transferred at the time of transfer.
Provided that you have given up control 
of the property, all of the property in the 
trust, plus all future appreciation on the 
property, is out of your taxable estate. That 
means your ultimate estate tax liability may 
be less, resulting in more passing to your 
beneficiaries. Property transferred to your 
beneficiaries through an irrevocable trust 
will also avoid probate. As a bonus, property 
in an irrevocable trust may be protected 
from your creditors.

There are many different kinds of irrevocable 
trusts. Many have special provisions and 
are used for special purposes. Some 
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irrevocable trusts hold life insurance 
policies or personal residences. You can 
even set up an irrevocable trust to generate 
income for yourself.

Testamentary Trusts

Trusts can also be established by your will. 
These trusts don’t come into existence until 
your will is probated. At that point, selected 
assets passing through your will can “pour 
over” into the trust. From that point on, 
these trusts work very much like other 
trusts. The terms of the trust document 
control how the assets within the trust are 
managed and distributed to your heirs. 
Since you have a say in how the trust terms 
are written, these types of trusts give you 
a certain amount of control over how the 
assets are used, even after your death.
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BYPASSING PROBATE

You may have heard about the horrors of 
probate but in truth, probate has gotten an 
undeservedly bad reputation, especially in 
recent years. If you bypass probate, your 
estate will go to your beneficiaries without 
any court proceeding, and you may save 
a certain amount of time and expenses. 
However, there is usually little reason 
for most people to avoid probate today. 
States continue to revise their probate 
laws, making them more consumer friendly, 

particularly for small estates. For most 
modestly sized estates, the probate process 
now costs little. In fact, there are some 
good reasons to distribute your property by 
will. Decisions are binding and have legal 
finality once your will is probated. Creditors 
who fail to file claims against your estate 
within a specific amount of time — usually 
six months after receiving notice — are out 
of luck.
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However, some major drawbacks to probate 
do exist, including the time it can take. 
The process averages six to nine months 
to complete but may take up to two years 
or more for some complex estates, tying 
up the assets that your family may need 
immediately. Also, for a larger estate, the 
cost may be as high as 5 percent of the 
estate’s value.

If you feel that the size and complexity of 
your estate warrant exploring alternatives 
to probate, you may want to consider one 
or more of the following:

TRANSFER YOUR ASSETS TO A REVOCABLE 
LIVING TRUST

A trust is like a basket that holds your 
assets. A revocable living trust (also known 
as an inter vivos trust) is flexible enough 
to include almost any asset that you own. 
While you are living, you can act as the 
trustee and add or remove property as you 
see fit. You can also terminate or amend 
the trust at any time. When you die, your 
successor trustee distributes the trust 
assets to the trust beneficiaries, according 
to the trust agreement. Trusts require a 
significant amount of paperwork, are costly 
to create and maintain, and usually require 
a lawyer to draw up the trust documents. 

Also, a revocable living trust does not shield 
your estate from your creditors, creditors of 
your estate, or estate taxes.

OWN PROPERTY AS JOINT TENANCY WITH 
RIGHTS OF SURVIVORSHIP

Assets owned as joint tenancy with rights 
of survivorship pass automatically to the 
surviving joint owner(s) at your death. To 
establish joint ownership, you may need to 
record new real estate deeds, titles for your 
car or boat, stock and bond certificates, 
statements of account for mutual funds, 
registration cards for your bank accounts, 
and other assets. This costs little and 
usually does not require a lawyer. Some 
drawbacks are that the joint owner has 
immediate access to your property and 
your joint owner’s creditors may reach the 
jointly held property.

DESIGNATE BENEFICIARIES

Assets pass outside of probate if you 
establish payable-on-death provisions for 
your savings accounts and CDs. Ask your 
agent to set up transfer-on-death provisions 
for brokerage accounts containing stocks, 
bonds, or mutual funds. Your retirement 
accounts, such as profit-sharing plans, 
401(k)s, and IRAs, can also pass along 
to designated beneficiaries. Finally, life 
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insurance death proceeds will avoid probate 
provided you name a beneficiary other than 
your estate.

MAKE LIFETIME GIFTS

Another way to avoid probate is to 
simply give away your property to your 
beneficiaries while you are living. Carefully 
planned gifting can also free those assets 
from gift and estate taxes. The following are 
usually nontaxable gifts:

• Gifts to your spouse

• Gifts to qualified charities

• Gifts totaling $15,000 (in 2020) or less per 
person, per year ($30,000 in 2020 if you 
and your spouse can split the gifts)

• Tuition payments on behalf of an 
individual directly to an educational 
institution

• Medical care expenses paid directly to 
the provider on behalf of an individual

OTHER WAYS TO BYPASS OR MINIMIZE 
PROBATE

If your estate is small enough to meet state 
guidelines, your beneficiaries can simply 
claim your assets by presenting a notarized 
affidavit. About half of the states set a limit 
of $10,000 to $20,000 of the qualified estate 
value most of the other states allow as 
much as $100,000. You can generally deduct 
estate expenses from your qualified estate 
value, such as taxes, debts, loans, or family 
allowance payments, plus the value of any 
other assets that pass outside probate (e.g., 
a home jointly owned with a spouse). Real 
estate is usually disqualified from claims by 
affidavit. Therefore, your estate may qualify 
even if it is fairly large. Expect the process 
to take 30 to 45 days. Another method 
is for your executor to file for summary, 
or simplified probate. This streamlined 
process is generally a paper filing only, 
requiring no attorney. States vary widely 
regarding the allowable size of an estate for 
simplified probate.
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Trust & Estate Services
Trust and estate services for the changing 
phases in your life.

Whether you are in the phase of your life 
contemplating the distribution of personal 
possessions and wealth to your heirs or you 
are dealing with the unexpected health of a 
loved one, we are here to help you prepare. 
Our mission is to simplify your financial life, 
no matter what life transition you are in the 
midst of.

We take the word “fiduciary” seriously and 
know it is our desire and our duty to make 
decisions in your best interest at all times. 
To do that, we take the time to know your 
unique situation and your desired financial 
goals. These actions earn your trust.

ABOUT SVA TRUST COMPANY

Contact Us

phone:

web:

email:

888-856-8801

www.SVAfinancial.com

info@SVAfinancial.com

Office Locations

     1221 John Q Hammons Dr.
     Madison, WI 53717

     18650 W. Corporate Dr., Ste 200
     Brookfield, WI 53045

South Dakota Trust Office
3130 W. 57th St., Ste 101
Sioux Falls, SD 57108

We provide you with the peace of mind that 
comes with knowing your investments are 
continuously monitored and your obligations 
are being met.

SVA Trust Company provides administrative 
services through various types of client 
relationships. Through a traditional trust 
relationship, SVA Trust Company acts as 
trustee or successor trustee for a trust. We 
also have many clients who do not have 
trusts or who act as their own trustees; in 
those cases, we serve as the investment 
agent for the individual or for the trustee. 
As the investment agent, we can provide the 
same types of services such as bill-paying, 
estimated tax payments and consulting, 
but the client retains complete control over 
distributions.

http://plumb.sva.com/
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